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-1.. BACKGROUND
AT The Re'gulatory"Backgr(iund’
1 .' ~ The Clean :Waz‘e7~ Act -

* - "Congress 'enacted ‘the Clean. Water Act “to restore and maintain the chemical; -~ ::

: phys1cal and brologlcal 1nteg11ty of the Nation’ swaters » Nat’l Wildlife Fed'nv. Consumers Gl = '. o
- Power Co., 862 F2d 580 582 (6th Cir. 1988) (quotlng 33U. S C. § 1251(a)) The goal of . :

" the Clean Water Act is to achieve “water quahty which prov1des f01 the ploteotron and_.

- prc opagatron of fish, shellﬁsh and wrldhfe and provides for recr eation in and on the watel

33 U. S C § 1251(a)(2) Thus the Act pr ov1des that “the dlseharge of any pollutant by. any e o
B person shall be unlawful »'Id § 1311(a) “Pollutant” is a statutorily deﬁned terrn that: &

’1ncludes at least “dredged sp011 SOlId waste incinerator residue, sewage, garbage sewage
' sludge mun1t1ons chem1cal wastes; blolog1cal materrals radroaotrve materials; - heat,
jwrecked or drsca1ded equ1pment rock sand cellar dirt and industrial, mun1c1pal and A
Aagrrcultural waste d1seharged into water.” ]d § 1362(6).. The Supreme Court has held thatil.., - .
. this list is not exhaust1ve and that * pollutan should be 1nterpreted broadly. Rapanos v. -
'_""UmredStares 547US 715, 724.(2006). | R

The Clean Wate1 Act prohrbrts the drscharge ofany “pollutant” into nav1gable waters E
: ‘_-from -any po1nt source’ unless the EPA issues a permlt under the NPDES petmitting-

: program 33 U.s. C. §§ 13 1 l(a) 1342 ‘where a “point source” is “any discernible, confined,

- and d1screte .conveyance . . . from wh1ch -pollutants are or may be drscharged P oI D

’ §. 1362(14) -The permrttmg prograrn constitutes an except1on to the Clean Water Aot’ '

. proh1b1t10n on pollutant discharges into the Nation’s waters. Id. §§ 131 1(a), 1342;40 CFR. _' -
§122.3. Thus if aparty obtams apenmt the dlschar ge of pollutants in accor dance w1th that . -

permrt is not unlawful Id

' Before a permit is issued, the EPA, or a state agency that has been approved hy the:
EPA, evaluates’ the perm1t appl1cat10n to ensure that the discharge of a pollutant under the. -
proposed cir cumstances w1ll not cause undue harm to the qual1ty of'the water. See 33 U S.C.

§1342. In add1t10n to grantmg permlts for spec1ﬁc dischar ges, the EPA and state authorrtles :

may also grant general permits that allow for the discharge of a specific pollutant or type of

B i
s
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~+"amendments madeto the F IFRA’s labeling,requirements over the years; pesticide labels= v s oy |

- CFR. § 122 3 The Flnal Rule rev1ses the regulatlons by adding pest1c1des to these o

" con51stent1y W1th the FIFRA do not requrre an NPDES perm1t in the followmg two

& iFor nearly'*thirty'years prior to-the: ado‘ption of the Final Rule, pesticide labels::
S P 1ssued under the: FIFRA were required to contain a notice statmg that the pestrclde could: s st

not be “dlscharge[d] into lakes, str eams, ponds or public waters-unless in accordance‘:x:év

" with-an-NPDES: ,permlt.’.-’, EPA’s Pohcy and Criteria Notice 2180.1 (1977). Desplte-:..'.-;::;_':‘z-.‘.4:-:::;--11.-‘,.::::..~,‘ SR

have always included a notice about the necessity of obtaining an NPDES permit. See: - .+ 7

" EPAs Policy and Criteria Notice 21 80.1 (1984); Pesticide Registration',(“PR”)_Notice‘a'}~‘_ S TR

93-10 (July 29, 1993); PR Notice 95-1 (May 1, 1995); see also EPA-73 8-7-96—007 (Feb.

'19965'-"--'a‘v‘c"zizawé-’* at "~ hitp://www.epa. gov/oppsrrdl/REDs/factshe’ets/SO95fact pdf, v

~(Pesticide’ Rereglstratlon notification for 4, 4- Dlmethyloxazohdrne) (referrmg to: the:; S e L e

]abehng requlrement descrlbed in the PR Notlce)

B 3 S T he Regulatory meework Una’el the Final Rule

Under the Clean Water Act pollutants may only be d1scharged accordlng toa- -

per1n1t unless they ﬁt 1nto one of the exceptlons listed in the federal regulations at: 40

exceptlons as long as they are used in accordance Wlth the FIFRA s requlrements N 71':*.' -

: A.Fed Reg at 68 485 68 492 Specrﬁcally, the Final Rule states that pestlcldes apphed Lo

crrcumstances

i (1) ‘The application of pesticides dire'ctly to waters of the - -
United States in order to control pests. Examples of such
“applications include. applications to. control mosquito
- larvae, aquatic weeds, or other pests that are present in
.,waters of the Unlted States o

- . (2) The apphcatlon of pestlcldes to control pests that are

ﬁ present over waters of the United States, including near

“such waters, whete a portion of the. pesticides will
 unavoidably be deposited to waters of the United States . -

in order to target the pests effectively; for example, when

‘insecticides are aerially applied to a forest canopy where

waters of the United States may be present below the

4
!
;
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T:itigation, .under .28 "ULS. C.. §§ 1407 and~1QL12'(a)(3) ~The self-titled “Industry:;

- Intervenors®” 4filed a.motion to mtervene 1n support of the Final Rule.’®

Env1ronmental Pet1t1oners filed a tnnely motlon to dlSll’llSS the pet1t1ons because‘

. of lack of subJect 1natter Jurisdicuon or alternat1vely, to transfer the cases to the N1nth ‘

h C1rcu1t Industry Pet1t1oners the EPA and Industry Intervenors opposed this motlon

h The Envir onmental Petitioners have also ﬁled a complaint challengmg the Final Rulein -~

the Northern District of Cal1forn1a in orde1 to preserve review of the Final Rule inthe

event th1s Court grants their 1not1on to dlSmlSS On July 24,2007, we denied the motion S

‘ . to transfer and deferred the dec1s1on on the quest1on of subJ ect 1natter Jurisd1ction

IL JURISDICTION

* Environmental Petitioners contend that this dispute should be dismissed forlack . -

of subject matter JuI‘ISdICtIOIl argumg that or1g1nal review of the Final Rule by the courts

‘of appeals isnot covered by the grant of orlgmal _]urisdlct1on set forth in the Clean Water- - -
© Act, 33 UL S.C. § l369(b)(l) Env1ronmental Pet1t1oners are correct that “Congress d1d :

~ not intend court of appeals Jur1sd1ct10n over all EPA actions taken pursuant to the Act.” -

Lake Cumberland Trust, Inc V. EPA 954F 2d 1218 1222 (6th Clr 1992) (quotmg Boise .- . -

7' Cascade Co;p V. EPA 942 F 2d 1427 1431 (9th Cir. 1991)) However we conclude

that, ata minimum, §l369(b)(1)(F) encompasses the action before us.

Under 33 U.S. C § 1369(b)(l)(F), a party\may challenge EPA: actions “issuing - -
.or denying any perm1t under [33 US.C. ] section 1342 > in the’ approprlate c1rcu1t ,
' court The Clean Water Act’s permitting program is set forth in § 1342:. The -
o Jurlsd1ct1onal grant of § 1369(b)(1)(F) authorlzes the courts of appeals “to review the

regulatlons govermng the 1ssuance of perrnlts under sect1on 402,33 U.S. C § 1342 as

well as the issuance or denlal of a partlcular perml > Am. Mznmg Cong V. EPA 965

| 1 F 2d 759, 763 (9th Cir. 1992) Thus in Natural Resources Defense Council, Inc. v. EPA ‘

4 SR
" Industry Intervenors include e‘ach of the Industry Petitioners listed above as well as American

Farm Bureau Federation and American Forest & Paper Association.

American Mosquito Association submitted a brief as amicus curiae in support of the Final Rule. -
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: “interprétati‘on isreasonable;we. mu’st:d'efer‘ te:its construction-of the statute.” Wachovia: . s oo 2 i

* - Bank; N-A: v Watters 431 F.3d 556 562 (6th Cir: 2005)

The second part of our revrew would requrre us to consider the Final Rule under ~ - .7 -/
the: standards set forth by the Admrnrstratrve Procedure Act section 10(2)(e), 5 U.S: C = o
'§ 706(2) (the “APA”) unde1 which we are requrred to “hold unlawful and set aside” -

agency actron ﬁndrngs and conclus1ons that, among- other cr1ter1a are found to be Lo

arbrtrary, capr icious, an abuse of d1scret1on orotherwise not in accordance with law

53U, S C § 706(2)(A) Acency actlon is arbltrary and. caprrclous where

" . the agency has rehed on, factors that Congress has not 1ntended it to
“* consider, entirely failed to consider an important aspect of the problem,
“offered an explanatron for its decision that runs counter to the evidence
-« -before:the agency, or:is.so implausible that it could not be ascribed to a
o drffer ence- 1n V1ew or the product of agency experlence

: Motoz Vehzcle Mﬁs Ass n V.. State Farm Mut, Auto Ins Co 463 U.S. 29 43 (1983)

‘see also Citizens Coa/ Council, 447F.3d at 890 ‘When conductmg this form of review,

we ensure that the agency examrne[d] the relevant data and artlculate[d] a satrsfactory N

explanatlon for its action 1nclud1ng a rational connectron between the facts and- the

choice made.”. Motor Vehicle. Mfrs., 463, U.S. at43.. “The court is requrred tomakea. ..’
“searching and careful review’ in its assessment of the-agency action, but ‘the ultimate ;| = .. -

standard of review is anarrow one. » Citizéns Coa'l Council, 447 F. 3d at 890 (quoting; o

- Citizens to Preserve. 0ve7 ton. Palk Inc. v. Volpe 401 U S.402,416 (1971))
B. ~ The Partres Posrtlons

1 The Pétz’tz’oners B

- Environinental Petitioners argue: (1) that the EPA exceeded its authority under’ . -

' the Clean Watér Act in issuitig a rule that excludes pesticides froni the definition-of = "

" “pollutant” under33 U.S.C. §1362(6); (2) that the EPA exceeded its authority tinder the

* Clean Water Act when it determined that, while pesticides are discharged by point - |

sources, the residue of these pesticides is nonetheless a “nonpoint source pollutant™; and

(3) that the EPA may not exempt FIFRA-compliant applications of pesticides from the
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-~f:?ercéo’r"c1an’ce‘wi'ththei FIFRA are-not “biological materials? because-to. find otherwise s om0 e o

*“would lead.-to the anomalous result “that biological -'p_est-ic'ides are ipollutant-s_5.- while: e aer 5o

ehemicalpesticides used in the same circumstances arenot” Idi = ..

-: f-::pestrclde resrdue Tn-contrast to pesticides generally, which the EPA contends;are not: -

'i'~w1th1n the meaning of'the Clean Water Aot because “they are wastes of the pestrc1de»'- IR ‘
, tapplrcatlon 2. 71 Fed..Reg. at 68 487. The EPA also concedes that pesticides-are::: =~ %\ @ ..
o 3' drscharged ﬁom apornt source Id at 68 487—88 Nonetheless the EPA concludes that -

because 1t 1nterp1 ets the Clean Water Act as requrrmg permrts only for drscharges that'_* o

ﬁ "are‘ “both a pollutant and from a point source” at the tnne of d1scharge Id at 68 487 B L

'1neludes pesticides within its deﬁnltlon of “pollutant » Under this first step, this Court

‘US: at 842. Thrs is determined by “employing . traditional tools -of statutory |
" “construction.” Id. The meaning of a statute “is determined by refererice to the language

itself, the speciﬁc context in which that language is used, and the broader context of the -

'+ language of the statute, . . . but “in expoundirig a statute, we are not guided by a single. -

" sentence or member of a sentence, but look to the provisions of the whole law' andtoits- -

The EPA’s 'second argument attempts to Justlfy its Frnal Rule as apphed to e v

-:":":pollutants the EPA concedes that pestrcrde residue and excess pestrc1de are. pollutantsz_-:- Tl

- ino permit is requ1red for pest101de apphcatlons that result in excess or res1due pest1c1de§ R |

: C. | -Analy51s

: 1 . Are Pesticides Unambzguously “Pollutants” Wzthzn the Meanzng of the
Act?

The first questlon under Chevroni is whether the Clean Water Act unambrguously '

‘4:'.'determ1nes Whether Congress has d1rectly spoken tothe precise questlon at 1ssue » 467 o

statute as a whole.” Robinsonv. Shell Oil Co., 519 U.S. 337; 341 (1997); see also-Dole:
v. United Steelworkers of Am., 494 U.S. 26, 35 (1990) (“Our ‘starting point is the

object and policy. ”’) (01tatrons omrtted) If Congress’s intent is clear from the statutory. '

lanouage then “that 1ntent must be given effect.” Chevron 467 U.S. at 842-43.
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o the like“"‘refuse Or.eXCess: 11'1aterial~”’ ‘N Plains. Resi-Council v. Fidelity. Exploration &:.: =« oo il ol

. Dev.:Co:, 325. F3d 1155,1161: (9th Cirz 2003) Fmrhulstv Hagener, 422 F3d-1146; - v 7 e i s

1149 (2005)

Under any of these deﬁnrtrons of “waste

: ,the Clean Water Act would 1nclude “drscarded” chemlcals superﬂuous” chemicals, or - i
refuse or excess chemlcals As such under a pla1n-mean1ng analysrs of the term, we e

* cannot conclude that all chem1cal pest1crdes requrre NPDES permits. Rather like our--

 sister crrcu1t in Fairhurst, we conclude- that $0° long as the chemrcal pestlclde

o 1ntent10nally applied to the water [to perform a partlcular useful purpose] and leaves no: S

excess portions after performrng its intended purpose[] itisnota ‘chemical. Waste 42

* F.3d at 1149, and does not requ1re an NPDES permlt Id.

On the other hand as Envrronmental Pet1troners argue and the EPA concedes

exeess pestlclde and pest1clde residue mest the common deﬂnrtlon of waste To thrs L h

' extent the EPA’s Frnal Rule isin l1ne w1th the expressed intent of Congress asthe Rule' -

defines these pestrcrde resrdues as pollutants “bécause they are wastes of the pest101de

E appl1catron ” 71 Fed. Reg at 68 487. The EPA aptly states:

[P] est1crdes applred to land. but later contarned in a waste stream
' -‘1nclud1ng storm water regulated under the Clean Water Act, could trigger -
* the requirement of obtaining an NPDES permit . . .. ‘In.addition, ifthere
are residual materials résulting from pesticides that femain in the water
*"after the application and its intended purpose has been completed, the
residual materials are pollutants because they are substances that are no
longer useful or requrred after the completron ofa process '

. (EPA Br.29-30) This Court agrees R

' Therefore, -at least two easily defined sets of circumstances arise whereby - . .

~ chemical pesticides 'clualify as pollutants 'under“.th‘e'"‘CIean Water Act. In the first
" circumstance, a chemical pesticide is initially 'applied to land or dispersed in-the
: au—these pest1c1des are sometimes referred to as erther “terrestr1a1 pestlcrdes

aer1al pest1c1des and include applications * above or “near’ Waterways At somepomt

following application, excess pesticide. or re51dual pest101de finds its way into the

hemlcal waste for the purposes of '+~




L

Nos. 06-4630; 07-3180/3181/3182/ . . The Nat’l Cotton Council : Page.lS
3183/31.84/3‘185/3186‘/3.187/319_1/3236 - ofAm, etal.y. EP4 ST D

s - something:is: made.?: Idi-at:1392. . The: Othom’ English chtlonary provrdes that fagn i

?:g.r-.:mater1ali’ s-““that- wh1ch constrtutes the :substance of a thmg (physical -or:nen-=;

: {.physical)‘" ra physical substance; a material. thing.” OED Onlme avazlable at:

w‘_“.’_..;http //d1ct1ona1 y. oed com/cg1/entry/00303279‘7query type—word&quelyword-—maten x

‘jal&ﬁrst—l&max to show~10&sort type—alpha&result _place—l&search 1d—VoPl c IR
VWRJA 12823&lnllte—00303279 The pla1n unamb1guous nature of thrs language.:‘;:- I

..“:'_‘-compels thrs Court to ﬁnd that matter of a b1ologrcal nature such as brologlcal_.:»‘j ‘

) : t\pestmdes qual1ﬁes as ablologrcal mater1a1 and falls unde1 the Clean Water Act 1f itis 21: o

- "jj\jv“drscharged info water.” 33 US.C: § 1362(6). ;

- The. EPA points. to Ninth C1rcu1t case law that holds that “mussel shells. and'zi'".z:-;:-i'} e
¢ ‘mussel byproduct are not pollutants™ under theé Clean Water Act. Ass n to- Protect S ia

- _.Hammersley, Eld & T otten Inlets v. Taylor, 299 F. ad 1007, 1016 (9th Cir. 2002) The ';':f:-"i'i 3

| Hammersley court found the Clean Water Actto be “ambrguous on whether ‘brologrcal : ¥

' Amaterrals means all b1ologlcal matter regardless of quantum and: nature ”? Id Whrle that;

c case is d1st1ngurshable we choose a more limited analysrs We see our obl1gat1on not- R S

_ _,‘as deﬁnmg the outermost bounds of “biological materials,” but: rather srmply as decrdmg -_-: -

- : ;whether blolog1cal pest1c1des ﬁt mto the ordinary meaning of “brolog1cal materlals ?

_ 'Th'e term “biological materials canriot be read to exclude brologrcal pestrcldes;’-'._- . o
- ",or then resrduals The EPA’s F mal Rule treats biolo g1cal pesticides no differently fro mf’ E

j._;;(>hem1cal pesticides; exemptmg both from NPDES permlttrng Tequirements in certain L ST

clrcumstances. See 71 Fed‘. Reg. at 68,492. We find this 1nterpretatlon to be contrary
| * to the plain meaning of the Clean Water Act. In 33 U.S.C. § 1362, Congress:

" purposefully included the term »“biological'materials,” rather than a more limited'term o Do e
o such‘as’“bi"ological wastes.” Congress could easily have drafted the list of* pollutants in< oo
- the Clean Water Act to 1nc1ude “chemical wastes” and “b1ologlcal wastes.” But ‘here,. e

the word waste does not accompany “brologrcal materials.” Thus if we are to glvef; e

The Hammei sley court based its conclusmn on the fact that shells and shell byproduct of -

“shellfish -farming facilities are the result of natural biological processes, not the result of a t1ansform1ng
: human process. See Hammezsley, 299 F.3d at 1016 17.
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‘ the discharge of the: or1g1na1 pesticide, the EPA concludes that excess and residie i
pestlcldes are not dlschar ged from al pomt source because at the moment of d1scharge
.there is only pest1c1de Th1s 1s 0, accordlng to the EPA, because excess and res1due

; pest1c1des do not exrst unt11 afte1 the drschar ge 1s complete and therefore “should be

- treated as anonpomt source’ pollutan » 71 Fed Reg at 65 847

‘The Clean Water Act deﬁnes pomt source” as “any-discernible, confined, and - *- -

99.4¢.

diser rete conveyance 1nclud1ng a Vanety of mechamsms such as conta1ne1
stock,” or “vessel or other ﬂoatmc craft.? 33 U S.C. § 1362(14) The EPA and the
courts agree that pestrcrdes are apphed by pomt sources. . See 71 Fed. Reg. at 65,847;
League of Wilderness. Deferiders v. Fmsgren 309 F.3d 1181, 1185 (9th Cir.. 2002),
Heaa’waters, 243'F.3d at '528..°The EPA argues that, at the time of drscharge the-

pesticide is a nonpollutant and the excess pesticide and pestrcrde resrdues are not.-
created until later, presumably after they are already in‘the water: Therefore, accordrng JEREE
. tothe EPA, pesticides at the time of discharge do not require permits because they are” - '

not yet excess pesticides or residue pest1crdes ‘But there is no requlrement that the =
dlscharged chemlcal or other substance, 1mmed1ately cause harm to be considered as .
cornlng from a “point source.” Rather, the requirement is that the discharge. come from - -

“d1scern1b1e confined, and dlscrete conveyance »33U.8.C. § 1362(14) which is the s

éase for pestrclde apphcatlons

"~ The EPA offers no direct .support for its .assertion that a pesticide_ must be - S
k‘excess” or “residue” at the time of discharge ifit is to be considered asdischarged Sfrom
a “point source.” This omission of authority is understandable, as none exist‘s’.l The‘: -
Clean Water Act does not create such a requirement. Instead, it deﬁnes “discharge of:

a pollutant” as “any addition of any .pollutant to navigable waters from any '_‘poi'nt =

source” 33 U.S.C. § 1362(12). The EPA’s attempt at temporally tying the “addition”

- (or “discharge”) of the pollutant to the “point source” does not follow the plain language
of the Clean Water Act. InJectrng a temporal requirement to the “discharge of a. .,

pollutant” is not only unsupported by the Act but it is also contrary to the purpose of the '

permrttmg program, which is “to prevent harmful dlscharges into the Natlon S Waters

rolling -+
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».wcoincides With the'method of determining whether a- discharge is froma “point source?  zr v vy
‘:-‘-;that the Supreme Court recently crted with approval =“For:an. addltlon of pollutants to.d;

- t-;.be from a: pomt sour¢e, the 1elevant 1nqu1ry is Whether—but for the po1nt source—the. BT Daii e )

,;.‘,.A.pollutants Would have been added to the rece1v1ng body of water. ” Mzccosukee 541

. U.S. at 103 (quotlng Flor zda Water. <Mgmt Dist. v. Miccosukee T rzbe of Indians; 280 i % e e T
. F.3d 1364 1368 (1 lth Clr 2002)) It is clear that but for the appl1cat1on ofthe pestrclde T
g ~the pest1c1de T esrdue and excess pestlcrde Would not be added tothe water; therefore the_i;,'-f :1:}..: BT

: pestrclde re51due and excess pest1c1de are ﬁom a pomt source S

3 My the Final Rule Stand?

_ Fcr all of these reasons we conclude that the statutory text of the Clean Water . - .
At forecloses the EPA’s Final Rule., The EPA properly argues that excess chemical - ;-
o pe pest1crdes and chemlcal pestlclde res1dues rather than all chemical pestlc1des are ..
”‘POllutants However the F1nal Rule does not account for the d1fferences between 1: B
‘ chem1ca1 and brologlcal pestrcldes under the language of the Clean Water Act Further R

a because the Act prov1des that res1dual and excess chemical pest1c1des are added to the L

. water by a pomt source’ there is no. room- for the EPA’s argument that res1dual and

- excess pestlc1des de not requlre an NPDES perm—lt The pomt source? from which the . -
residue orrglnates is easily discernable and necessarily must “be controlled at the R
 source.” See 73 Fed Reg. at 33,702. Given all of the above in combination with- the " -

EPA’S interpretation-that “[pJoint sources need only convey. pollutants into naV1gable i e

* waters. to be subject to the Act,” id. .at 33 ,703; dischargers of pesticide pollutants are
subject to the NDPES permlttlng_program in the Clean Water Act. As such, the EPA’s

» Final Rule cannot stand. . Because the Clean Water Act’s text bars the Final Rule We. . R
‘make no determination regarding.the validity of the issuance of the Final Rule under the

" APA, nor do we analyze th‘e'relationshi,p, between the Clean Water Act and the FIFRA. - - .




